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STATEMENT OF THE | SSUE

At issue in this proceeding is whether Petitioner, the
Col ony Beach and Tennis Cub, Ltd. ("Colony") is entitled to a
refund from Respondent, Florida Power and Light Company ("FPL"),
pursuant to statutes and rules cited in the Amended Conpl ai nt.

PRELI M NARY STATEMENT

On Novenber 4, 1999, Colony filed a formal consumer
conplaint with the Florida Public Service Conm ssion ("PSC' or
"Conmi ssion") against FPL. The Conplaint sought a refund from
FPL, pursuant to Rules 25-6.093(2) and 25-6.049(5)(a)(3),

Fl orida Adm ni strative Code, and Section 366.03, Florida
Statutes. As anended, the Conplaint alleges that FPL failed to
convert the 232 units at Colony fromindividual neters billed at
residential rates to master neters billed at the | ower
commercial service demand rate, follow ng an oral request by

Col ony's chief engineer in |late 1988 or early 1989. Col ony was

converted fromindividual to master neters in June 1998, and



alleges that it is entitled to a refund for the period between
the oral request and the conpletion of the conversion.

FPL filed an Answer and Affirmative Defenses ("Answer") to
the Conplaint. The Answer denied that Colony was entitled to a
refund and chal | enged Col ony's assertion that it was entitled to
master netering under the PSC rules that were in place at the
time of the oral request. The Answer asserted that FPL properly
charged the individual units at Colony for electric service in
accordance with approved tariffs and existing PSC rul es and that
Col ony was not eligible for nmaster netering at the tine of the
oral request w thout a waiver of Rule 25-6.049(5)(a), Florida
Adm ni strative Code.

On February 7, 2000, FPL filed a notion to transfer the
Conmplaint to the Division of Admi nistrative Hearings. By Oder
dated March 6, 2000, the PSC granted the notion and forwarded
the Conplaint to the Division of Adm nistrative Hearings for
conduct of a formal hearing. On May 10, 2000, the PSC filed a
petition to intervene as a non-aligned party to the proceeding.
By Order issued May 23, 2000, the petition to intervene was
gr ant ed.

On Cctober 11, 2000, FPL filed a Mdtion for Summary
Recommended Order of Dismssal. On Cctober 26, 2000, Col ony
filed a Motion for Findings of Fact and Summary Final Oder. A

hearing on both notions was conducted on Novenber 17, 2000,



before Admi nistrative Law Judge Mary O ark. On Novenber 21
2000, Judge Cdark issued an Order that found there were too many
di sputed issues of fact to warrant the summary di sposition
sought by either party. Judge Cark's Order also confirned an
agreenent anong the parties that this proceedi ng woul d be

bi furcated. The initial phase of the hearing would deterni ne
whet her Colony is entitled to a refund. |If Col ony established
its entitlement to a refund, the second phase of the hearing
woul d determ ne the amount of that refund.

The case was transferred to the undersigned, and the
initial phase of the hearing was held on January 22 and 23,

2001, in Sarasota.

At the hearing, the parties pre-marked 48 exhibits as Joint
Exhibits and stipulated to their authenticity. During the
course of the hearing, Joint Exhibits 45-48 were w t hdrawn.

Joint Exhibits 1 through 12 and 14 through 44 were admitted
Wi t hout objection.

Col ony presented the testinony of M chael Multon, Colony's
executive vice president; Jerry Sanger, Colony's chi ef
mai nt enance engi neer; Tom Saxon, a fornmer FPL enpl oyee; and Mark
Mazo, president of Power Check Consultants. Colony Exhibits 1
through 5 and 10 were adm tted into evidence w thout objection.
Col ony Exhibit 6 was admtted over FPL's objection to its

rel evance.



FPL presented the testinony of Rosemary Morley, a rate
devel opnment manager for FPL; Terri Britton, an FPL enpl oyee
working in its energy conservation program and Jim Guzman, an
FPL service planner. FPL also offered the deposition testinony
of Greg Bauer, admtted as Joint Exhibit 43, and of Larry
Val entine, admtted as Joint Exhibit 44. FPL Exhibit 1 was al so
admtted into evidence.

The PSC presented no testinony and offered no exhibits.

A transcript of the hearing was ordered. The Transcri pt
was filed with the Division of Adm nistrative Hearings on
February 22, 2001. All parties filed Proposed Recomended
Orders on or before the thirty-day deadli ne established by
stipulation at the hearing.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record of this proceeding, the
followi ng findings of fact are nade:

A. The Col ony

1. The Col ony Beach Resort was originally built in the
1950s on Longboat Key, a coastal island in the Gulf of Mexico
near Bradenton and Sarasota. Dr. Miurray J. Kl auber purchased
the facility in the 1960s. 1In the early 1970s, Dr. Kl auber had
nost of the existing buildings denolished and built the 232

residential units that stand on the property today. The units



were sold pursuant to a unique financing arrangenent that
resulted in the establishnment of one of the first all-suite
resorts in the United States.

2. Each unit of the Colony was sold as a condomi nium The
purchaser acquired fee sinple title to the unit and becane a
l[imted partner in a partnership formed to operate a rental poo
for the units. Participation in the rental pool was, and is, a
mandat ory i nci dent of purchasing one of the units.

3. The unit owners are nenbers of a condom ni um
associ ati on known as the Col ony Beach and Tennis C ub
Associ ation (the "Association"). The Association was
incorporated in 1973. The articles of incorporation state, in
rel evant part:

The purpose for which the Association is
organi zed is to provide an entity pursuant
to [former] Section 711.12 of the
Condomi ni um Act, Florida Statutes, for the
operation of Colony Beach & Tennis O ub, a
Condom ni um Resort Hotel, herein referred to
as the "Condom nium" l|ocated at 1620 Cul f

of Mexico Drive, Longboat Key, Sarasota
County, Florida.

4. The Decl aration of Condom ni um of Col ony Beach and
Tennis Cub states: "The purpose of this Declaration is to
submt the |ands described in this instrunent and the
i nprovenents constructed or to be constructed thereon to the

Condom ni um form of ownershi p and use in the manner provided by

[former] Chapter 711, Florida Statutes, herein called the



Condom nium Act." The Declaration defines a "unit" as "a part
of the condom nium property which is to be subject to private
owner ship."

5. The cited docunents denonstrate that Col ony was
est abl i shed under a condom ni um form of ownership. However, the
same docunents al so establish that Colony was never intended to
operate as a typical condom niumin which the unit owners may
reside at the facility. A prospectus for the sale of the units,
dated Septenber 8, 1977, explained the anticipated operation of
the facility and the rights of prospective unit owners:

Each purchaser of a Condom nium Unit obtains
private ownership of the interior of an
apartnment, and an undivi ded 1/244th interest
in the land submtted to condom ni um
ownership and in those portions of the
bui | di ngs and i nprovenents in the Project
that are not privately owned. . . . In

addi tion, each such purchaser receives an
interest as a limted partner ("Partnership
Interest”) in Colony Beach & Tennis C ub,
Ltd. (the "Partnership”), alimted
partnershi p organi zed on Decenber 31, 1973
for the purpose of operating the Project as
a resort hotel. . . . The Condom ni um Unit
and the Partnership Interest will be offered
and sold to the public only in conbination.
Nei t her the Condom nium Unit nor the
Partnership Interest may be sold or
transferred separately. . . . Purchasers
will be permtted to occupy each Condom ni um
Unit owned by themfor up to thirty (30)
days in each cal endar year without rental
charge. The Condom niumUnits sold to the
public hereunder will be dedicated to
operation of the Project as a resort hotel.
Because of the required dedication of
Condomi nium Units to the hotel operation,



the Units are not suitable for permanent
resi dence.

The prospectus describes Colony as "a Condom ni um Resort
Hotel . "

6. The ownership structure and the right of owners to use
the individual units for specific periods of tine |less than a
full year during each year net the criteria of a "tinesharing
plan” as it was defined in Rule 25-6.049(5)(b)2, Florida
Adm ni strative Code, fromthe early 1980s until its amendnment
effective March 23, 1997. This anmendnent is nore fully
di scussed bel ow.

7. Mchael Multon, who has been the executive vice
president of Colony for ten years, testified that Colony is
operated by Resorts Managenent, Inc., which also controls the
mandatory rental pool as the general partner of the limted
part nershi p.

8. M. Multon testified that Colony operates as a tennis
resort, including tennis | essons, all-day prograns for children,
a spa, and a fitness center. Colony nmaintains a central
regi stration area for guests, a central telephone swtchboard, a
restaurant, and a laundry. Signage on the property uses the
word "hotel." Colony advertises worldw de for guests.

9. M. Multon' s testinony established that nost units at

Colony are rented nore than three tinmes in a cal endar year for



peri ods of fewer than 30 days. Thus, Colony also neets the
definition of a "resort condom niunt as defined in
Subsection 509.242(1)(c), Florida Statutes.

10. Colony has been licensed as a notel with the
Departnent of Business and Professional Regulation ("DBPR")
since at |east February 1, 1985.

11. Colony has been registered as a hotel for occupational
I icensing purposes with the Town of Longboat Key since at | east
Sept enber 1987.

12. Colony has been registered as a hotel for occupational
i censing purposes with Sarasota County since the county's
i censi ng ordi nance took effect on Cctober 1, 1992.

13. In summary, the Colony is a hybrid facility that neets
the definitions of a "tinesharing plan," a "resort condoni nium"
and in some respects of a transient rental facility such as a
hotel or notel.

14. Fromat |east 1973 until June 1998, the units at
Col ony were individually netered for electric service. No
evi dence was presented to establish the original reasoning
behind FPL's decision to individually neter each unit in the

early 1970s.



B. Rule 25-6.049(5), Florida Adm nistrative Code

15. Rule 25-6.049(5)(a), Florida Adm nistrative Code, was
originally adopted in Novenber 1980 in response to the federal
Public Utilities Regulatory Policies Act, which required state
regul atory conm ssions and regulated utilities to inplenent
nmeasures to conserve electricity. The rule requires individua
metering for each separate occupancy unit of: "new commerci al
establishnments, residential buildings, condom niuns,
cooperatives, nmarinas, and trailer, nobile honme and recreational
vehi cl e parks for which construction is comrenced after
January 1, 1981."

16. As to buildings constructed prior to January 1, 1981,
the PSC has stated that its intent was to allow naster netered
bui | di ngs constructed before 1981 to remain naster netered, but
not to allow individually netered buil dings constructed before

1981 to convert to master neters. In re: Petition for

Decl aratory Statenent Regarding Eligibility of Pre-1981

Bui | di ngs for Conversion to Master Metering by Florida Power

Cor poration, Order No. PSC 98-0449-FOF-ElI (March 30, 1998).

17. The PSC s rationale for adopting the rule was that
i ndi vidual nmetering helps to conserve energy by making the
i ndi vidual unit owner or occupant aware of the anobunt of

el ectricity being consuned by the unit, thus providing an
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incentive to reduce consunption and the cost of the electric
bill for the unit.

18. The rule exenpts a lengthy list of otherw se covered
facilities fromthe individual netering requirenment. Anong the
exenpted facilities are "hotels, notels, and simlar
facilities.”

19. Fromthe early 1980s until March 1997,

Rul e 25-6.049(5)(a), Florida Adm nistrative Code, included a
statenent that the requirenent for individual netering applied
to each separate condonm niumunit and other nulti-use facility
"whether or not the facility is engaged in a tinmesharing plan."
Prior to March 1997, Rule 25-6.049(5)(b)2, Florida
Adm ni strative Code, defined "tinesharing plan" to nean:

any arrangenent, plan, scheme, or simlar

devi ce, whether by nenbership, agreenent,

tenancy in conmmon, sale, |ease, deed, rental

agreenent, license, or right to use

agreenent or by any other nmeans, whereby a

purchaser, in exchange for a consideration,

receives a right to use acconmodati ons or

facilities, or both, for a specific period

of tinme less than a full year during any

gi ven year, but not necessarily for

consecutive years, and which extends for a

period of nore than three years.

20. In 1996, the PSC directed its staff to reviewthe
exenptions fromthe individual netering requirenents to

determ ne whether to allow nmaster netering for tinmeshare

facilities. In January 1997, the PSC approved anmendnents to

11



Rul e 25-6.049(5), Florida Adm nistrative Code, to allow

ti meshare facilities to be master nmetered. The anendnents

del eted the | anguage i n subparagraph (5)(a) that required

i ndi vidual netering for a covered facility whether or not it was
subject to a tinmesharing plan. The anendnents del eted the
definition of "tinesharing plan" quoted above, and added

| anguage all owi ng master netering of tineshare facilities and
requiring the custoner to reinburse the utility for the costs of
converting fromindividual to nmaster neters.

C. The Conversion of Colony to Master Meters

21. Marc Mazo is president and owner of Power Check, a
conpany that consults with comrercial clients to find savings in
their electric, water, sewer, and tel ephone bills. M. Mizo was
retained by Colony in early 1997 to review its utility billings.

22. Prior to starting his work for Colony, M. Mzo had
been actively involved in the PSC proceedings that led to the
anmendnents to Rule 25-6.049(5), Florida Adm nistrative Code,

di scussed above. M. Mazo testified that he believed the
definition of "tinmesharing plan” in the pre-1997 rul e was
"broad," and that his goal in the rule anmendnent proceedi ng was
to persuade the PSC to authorize master netering for tineshares
and for resort condom niuns. The anendnents adopted by the PSC
aut hori zed master netering for tineshares, but not for resort

condom ni ums.
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23. M. Mazo testified that his review of Colony's
billings showed that the facility had 232 individual neters. He
testified that Col ony appeared to operate as a hotel and, thus,
should be eligible for master netering under the "hotels,
motels, and simlar facilities" exenption fromthe individua
nmet eri ng requirenent of Rule 25-6.049(5)(a)3, Florida
Adm ni strative Code.

24. In approxi mtely February 1997, M. Mazo contacted Jim
Guzman, FPL's custoner service representative for the Sarasota
area. M. Mazo requested the conversion fromindividual to
master neters for three separate resort facilities that he
represented: Colony, the Veranda, and Wite Sands.

25. At the time of M. Mazo's initial contact, neither
M. Guzman nor his supervisor, Geg Bauer, was aware of the
pendi ng anendnents to Rule 25-6.049(5) that would all ow nmaster
netering of tineshares. They |earned of the pending anendnents
fromM. Mazo. Neither M. Guzman nor M. Bauer had ever been
i nvol ved in the conversion of a facility fromindividual to
nmaster meters.

26. M. Guzman and M. Bauer confirmed through FPL sources
that the pending anendnents were as represented by M. Mzo.
Then, they nade a phone call to Col ony and asked the person who
answer ed the phone whet her Colony was a tineshare. This

uni dentified person answered in the affirmative. Based on this

13



answer, M. Guzman and M. Bauer decided to nove forward with
t he conversion.

27. M. GQuzman testified that his main concern was to
conply with the request of his custonmer and that this phone cal
was sufficient to reassure himthat Colony qualified for
conversi on under the pending ti neshare anendnents.

28. FPL did not conduct a detailed analysis to determ ne
whet her Col ony qualified for master netering. After the phone
call to Colony, M. Guzman noved forward with a cost analysis to
convert Colony to nmaster netering in accordance with anended
Rul e 25-6.049(5)(a)5, Florida Adm nistrative Code, which states
in relevant part:

When a tine-share plan is converted from

i ndi vidual nmetering to master netering, the
custonmer mnust reinburse the utility for the
costs incurred by the utility for the
conversion. These costs shall include, but
not be limted to, the undepreci ated cost of
any existing distribution equipnment which is
removed or transferred to the ownership of
the custoner, plus the cost of renoval or
rel ocati on of any distribution equipnent,

| ess the sal vage val ue of any renoved

equi prent .

29. In approximtely March 1997, M. Bauer and M. Guzman
met with M. Mazo and Tom Saxon, a consultant called in by
M. Mazo. The discussion dealt wth technical issues regarding

the conversion of all three resort facilities. There was a

di sagreenent as to the allocation of costs that could not be
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settled at the neeting, due to the inexperience of M. Guznman
and M. Bauer with conversion issues. M. Quzman testified that
it was necessary to seek input fromhigher in the FPL chain of
command.

30. After the neeting, M. Mazo and M. @Quznman engaged in
extensi ve negotiations regarding the cost of conversion,
comuni cating by tel ephone and witten correspondence.

31. The testinonial and docunmentary evi dence indicates
that there was a fundanental m sunderstandi ng between M. Mzo
and the FPL representatives as to the nature of M. Mazo's
request for conversion of Colony. M. Mazo testified that his
intent was that Veranda and White Sands shoul d be converted
pursuant to the tinmeshare amendnents but that Col ony shoul d be
converted pursuant to the |ongstanding "hotels, notels, and
simlar facilities" exenption in Rule 25-6.049(5)(a)3, Florida
Adm ni strative Code.

32. M. GQuzman and M. Bauer testified that they
understood M. Mazo to be requesting the conversion of all three
facilities pursuant to the tinmeshare anmendnments, and that all of
their actions were prem sed on that understandi ng.

33. M. Mazo testified that the participants at the face-
to-face neeting in March 1997 di scussed and agreed with the

prem se that Col ony was a hotel and should be naster netered as

15



a hotel. M. Saxon, the consultant brought to the neeting by
M. Mazo, corroborated M. Mazo's recollection of the neeting.
34. Neither M. Guzman nor M. Bauer recalled discussing
with M. Mazo whether Colony was a hotel. M. Guzman testified
that FPL had al ready decided to go forward with the nmaster
metering of all three facilities and that it treated all three
facilities as timeshares. M. Guzman testified that, once
havi ng decided to grant its custoner's request for mnaster
met eri ng, FPL was unconcerned whet her Col ony was a hotel or a
ti meshare
35. In a nenorandumto M. Guzman, dated March 19, 1997,

M. Mazo wote:

First of all, based on our nunerous

di scussions, it is nmy understanding that

FP&L has agreed that since The Col ony has

been and continues to operate as a hotel, it

is allowed under the old rule

25-6.049(5)(a) 3 to be naster netered.

Therefore, we do have to wait for the

anended version of the rule relating to tine

share resorts to take effect to begin the
conversi on process. (Enphasis added)

36. M. Mazo testified that the enphasized portion of the
menor andum cont ai ned a typographical error, and should have
stated that "we do not have to wait for the amended version of
the rule.” The context of the statenent makes M. Mazo's

testinony credi ble on that point. The remainder of the

16



menor andum deal s exclusively with the scope of the work and
costs for the conversion of Col ony.

37. M. Guzman testified that M. Mazo's statenent that
FPL agreed that Col ony operated as a hotel was incorrect. He
testified that FPL's actions toward Col ony and the other two
facilities represented by M. Mazo were a response to the
ti meshare anendnents, and it was FPL's understandi ng that al
three facilities were the sanme. He did not contenporaneously
respond to the statenment in M. Mazo's nenorandum because the
i ssue of Colony's status as a hotel was irrel evant once the
deci si on had been nade to all ow the conversion.

38. M. Quzman stated that FPL assessed costs as to al
three facilities in accordance with the tinmeshare anmendnents.
He noted that there was no basis in the rules to assess costs
for the conversion of a hotel and that a different inquiry would
have been made in the FPL chain of conmand had he been asked to
convert a hotel.

39. In a nenorandumto M. Guzman, dated March 27, 1997,
and titled "Master Meter Conversion Projects,” M. Mazo states:
Al so, the owner posed a question that since
t he Col ony has been operating as a hotel for

many years now, and shoul d have been
converted long ago to master netering, would

it fall under the same "cost of conversion
rul e"?

17



The bal ance of this nmenorandum di scusses paynent of conversion
costs, item zation of the charges, and scheduling of the
conver si ons.

40. M. CGuzman testified that he "vaguel y" recalled
respondi ng to the quoted portion of the March 27 nenorandum as
to how the costs woul d be assessed on Col ony. Again, he stated
that M. Mazo's contention that Colony was a hotel had no
significance to FPL and there was no reason to respond to that
contenti on.

41. In a letter to M. Mazo dated Novenmber 25, 1997,

M. Guzman stated a final cost of $11,152 for the conversion of
Col ony and requested paynent in full prior to release of a work
order. The first sentence of the letter reads: "Thank you for
your recent inquiry concerning the conversion of your tineshare
resort, fromindividual residential netered units to single
master conmercial neter.” M. Quzman testified that this was a
formletter, his only independent input being insertion of the
nunbers refl ecting the anount of paynent and tinme required to
conpl ete the conversion.

42. Shortly after receiving the letter, M. Mzo phoned
M. GQuzman. M. Mazo told M. Guzman that he w shed to proceed
w th conversion of Colony and agreed to the stated cost.
However, M. Mazo requested that M. Guznan rewite the letter

substituting the word "hotel"™ for "tinmeshare resort.”™ M. Mzo
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testified that he enphasized to M. Guzman that he had never
represented that Colony was a tinmeshare resort and that the
reference in the letter should be corrected.

43. M. CGuzman recalled the conversation, but testified
that there was no real discussion as to why M. Mazo was
requesting the change in the letter. M. Guzman discussed the
matter with his superior, M. Bauer, who instructed himto
accede to the request, because it made no difference to the
mast er netering project whether Colony was called a "hotel" or a
"tinmeshare resort.” M. Guznman nmade the change and rei ssued the
| etter on Decenber 22, 1997.

44, M. Mazo sent FPL the paynent for the Col ony master
metering project on April 10, 1998. The project was conpl eted
in June 1998.

D. The Refund daim

45. M. Mazo testified that at sone point in the latter
hal f of 1997, he was discussing the conversion with Jerry
Sanger, Colony's |longtinme chief maintenance engi neer. During
t he conversation, M. Sanger nentioned that he was gratified
that M. Mazo was able to conplete the conversion, because
M . Sanger had unsuccessfully attenpted to do so several years
earlier.

46. M. Sanger testified that one of his duties at Col ony

is to nonitor energy usage. Sone tine in 1988 or 1989, he
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di scovered that the units at Col ony were individually netered
and separately billed by FPL and that there was a $6.00 nonthly
charge for each of the nmeters. He knew fromhis prior
experience in the construction field that it was possible to
service all the units with a single neter and thought that

Col ony coul d save noney by reducing the nunber of nmeters and
bills.

47. M. Sanger contacted FPL, which sent a representative
to Colony. M. Sanger could not recall the representative’'s
name. FPL had no record of this neeting.

48. M. Sanger testified that he asked the FPL
representative whether Colony could nove to a snaller nunber of
meters. The FPL representative said that the conpany woul d | ook
into the matter and requested a copy of Colony’ s operating
Iicense, which M. Sanger provided.

49. M. Sanger testified that a couple of weeks later, FPL
contacted himand stated that Colony did not qualify for master
metering. M. Sanger recalled that the FPL representative
stated sonmething to the effect that Colony was |icensed as a
condom nium not as a hotel, and therefore did not qualify.

50. M. Sanger testified that this was the end of the
matter. He did not pursue the issue further with FPL, though he

subsequent|ly had repeated dealings with conpany representatives.
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Col ony nade no further efforts to obtain master nmetering until
M. Mzo arrived on the scene in 1997.

51. M. Mazo testified that his conversation with
M . Sanger gave himthe thought that Col ony m ght be entitled to
a refund, because it had al ways operated as a hotel and FPL
shoul d have granted M. Sanger’s request in 1988 or 1989 to
convert to the presumably | ess expensive master neters.

52. Neither M. Guzman nor M. Bauer of FPL recalled
M. Mazo ever nentioning a refund request during their 1997
negoti ati ons about the conversion. M. Mzo admitted that he
could not recall nentioning his intention to seek a refund
during those negotiations. M. Mazo contended that he did not
fornmulate the intention to seek a refund until the conversion
was conpl et e.

53. M. Mazo' s testinony on this point cannot be credited.
As found above, M. Mazo's correspondence throughout the
negoti ations repeatedly asserted that Colony is a hotel, not a
ti meshare. These assertions would have been irrelevant if
M. Mazo were seeking only the conversion of the neters, because
FPL had already decided to go forward with the conversion. It
is reasonable to infer that M. Mazo was purposefully creating a
record to support his anticipated refund request, and attenpting
to obtain FPL’s acqui escence in term ng Colony a “hotel” by not

signaling his ultimte intent to seek a refund.
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54. M. Sanger’s testinony is credited as a truthful
recol l ection. However, his recollection is insufficient to
support a finding that FPL incorrectly denied his request.

M. Sanger could not recall precisely when the request was nade.
There was no witten docunentation of either the request or of
the FPL inquiry into the matter.

55. No evidence was presented to establish that FPL or any
of its enployees enploy a strategy to force custoners who nay be
eligible for master netering to take service on individua
nmeters. To the contrary, the evidence established that when the
PSC adopted the tinmeshare anendnents, FPL | aunched an outreach
programto | ocate those facilities that m ght qualify for
conversion and actively solicited themto convert to naster
nmet eri ng.

E. PSClInterpretations of the Rule

56. Rule 25-6.049(5), Florida Admnistrative Code, has
never authorized master netering for a resort condom nium On
several occasions, the PSC has been called upon to address
hybrid facilities such as Colony, which is a resort condom ni um
possessi ng characteristics of tineshare facilities and transient
rental facilities such as hotels and notels.

57. The evidence presented at the hearing establishes that
the PSC s practice in dealing with such hybrid facilities has

been t hrough the nechani sm of rule waiver proceedi ngs under
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Section 120.542, Florida Statutes. 1In Petition by Holiday

Villas Il Condom ni um Associ ati on for variance from or wai ver of

Rul e 25-6.049(5)(a), F.A.C., Regarding Electric Metering, Docket

No. 980667-EU, the PSC was presented with a factual scenario
simlar to that of the instant proceeding. Holiday Villas I
was regi stered as a condom nium and therefore presunptively
subject to the individual nmetering requirenments of
Rul e 25-6.049(5)(a), Florida Adm nistrative Code. However,
Holiday Villas Il also had many of the characteristics of a
hotel: only two of its 72 units were used for pernanent
occupancy; the other 70 units were treated by their owners as
i nvestnents and were let on a daily or weekly basis to
vacationers; Holiday Villas Il nmaintained a registration desk
and | obby where guests were checked in and out; Holiday Villas
Il maintained a central tel ephone switchboard; and the facility
was in direct conpetition with hotels and notels in its area.
58. Holiday Villas Il had requested master netering from
Fl ori da Power Corporation, which declined the request because of
the individual netering requirenment for condom niuns in
Rul e 25-6.049(5)(a), Florida Adm nistrative Code. Holiday
Villas Il then petitioned for a waiver of the rule, which was
granted by the PSCin Order No. 98-1193-FOF EU ( Sept enber 8,

1998) .
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59. The PSC has refrained fromnmaki ng a bl anket statenent
regarding the application of Rule 25-6.049(5), Florida
Adm ni strative Code, to hybrid facilities such as Colony. PSC
staff has taken the position that the rule requires individual
metering of all condom niuns and that a waiver or variance is
requi red when a condom ni um al so possesses characteristics
simlar to those of a tineshare or a hotel. 1In essence, the PSC
has recogni zed that Rule 25-6.049(5), Florida Adm nistrative
Code, provides exenptions fromthe individual netering
requi renent and has enpl oyed the wai ver nechani sm as a nmeans of
ensuring that facilities claimng such exenptions are in fact
entitled to themin those instances where the utility has
declined an initial request for conversion.

60. The evidence produced at the hearing established that
M. Mazo was aware of the waiver process enployed by the PSC to
all ow master nmetering of hybrid facilities. On October 9, 2000,
M. Mazo filed a petition for variance or waiver from
Rul e 25-6.049(5)(a), Florida Adm nistrative Code, on behalf of a
resort condom ni um operating under the nanme of The Dunes of
Panama. On Cctober 12, 2000, M. Mzo filed such a petition on
behal f of Sundestin International Homeowners Association, Inc.,
a beachfront condom nium providing transi ent acconmodations in

t he manner of a hotel.
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61. No petition for variance or waiver was ever filed on
behal f of Col ony.

CONCLUSI ONS OF LAW

62. The Division of Admnistrative Hearings has
jurisdiction over the subject natter and the parties to this
proceedi ng. Section 120.569 and Subsection 120.57(1), Florida
St at ut es.

63. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the
i ssue in any proceedi ng before the Division of Adm nistrative

Heari ngs. Departnent of Banking and Finance v. OGsborne Stern and

Co., 670 So. 2d 932 (Fla. 1996); Young v. Departnent of

Community Affairs, 625 So. 2d 831 (Fla. 1993); Antel V.

Depart nent of Professional Regulation, 522 So. 2d 1056 (Fla. 5th

DCA 1988); and Departnment of Transportation v. J.WC Co., Inc.,

396 So. 2d 778 (Fla. 1st DCA 1981). |In this proceeding, that
burden falls on Col ony.

64. Col ony nust denonstrate by a preponderance of the
evi dence that FPL has violated the rule provisions stipulated to
be at issue. Subsection 120.57(1)(j), Florida Statutes. A
"preponderance” of the evidence is defined as "the greater
wei ght of the evidence," or evidence that "nore |ikely than not"

tends to prove a certain proposition. Goss v. Lyons, 763 So.

2d 276, 280 n.1 (Fla. 2000).
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65. Until its anmendnment in 1997, Rule 25-6.049(5)(a),

Fl orida Adm nistrative Code, required individual netering of
condom niumunits. Wile Col ony possesses characteristics of a
hotel and of a tineshare, it is registered with DBPR as a
condom ni um and the individual units of the facility are
separately owned in accordance with the Condom ni um Act, Chapter
718, Florida Statutes. Colony has been so registered at al
times relevant to this proceeding.

66. Even if it is accepted that M. Sanger requested a
conversion to nmaster nmeters in 1988 or 1989, FPL was justified
in declining the request because of the rule's requirenent that
condom niumunits be individually nmetered. FPL's reading of the
rule was at |east colorable, and consistent with the PSC s own

interpretation as subsequently set forth in Holiday Villas II

After FPL's rejection, Colony did not petition the PSC or take
any other steps to pursue the matter further until 1997.

67. FPL argues that it had no authority unilaterally to
make the decision to master neter a registered condom nium pri or
to the rule anendnents in 1997. FPL argues that it was not
until 1997, when the PSC "rel axed" its individual netering
requirements to allow master netering for tinmeshare facilities
that there was even a colorable basis for FPL to nmaster neter
Col ony. Wile the undersigned is not entirely persuaded that

the evidence and cited authorities clearly establish that FPL
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had no authority to master neter Col ony before 1997, the record
does establish that the rule provided FPL with a reasonabl e
basis for declining Colony's request.

68. Colony correctly points out that individual neters are
not required under Rule 25-6.049(5)(a), Florida Adm nistrative
Code, for certain types of buildings and facilities specifically
listed in subparagraph 3 of the rule, including "notels, hotels,
and simlar facilities.” As discussed above, the application of
the rule to hybrid facilities has proven problematic. The PSC
has interpreted the rule to require individual netering of
mul ti-unit buildings or facilities that fall within the scope of
Rul e 25-6.049(5)(a), Florida Adm nistrative Code, but that m ght
also qualify for a master neter exception, unless the custoner
successfully applies for a variance or waiver pursuant to
Section 120.542, Florida Statutes. This interpretation may not
be the sole permssible reading of Rule 25-6.049(5)(a), Fl ori da
Adm ni strative Code, but it cannot be called irrational or
arbitrary in ternms of serving the underlying goal of the rule,
which is to encourage energy conservati on.

69. The PSC has denonstrated a willingness to consider
expandi ng the exceptions fromthe individual netering
requi rement, where a facility can denonstrate that the purpose
of the underlying statute will be or has been achi eved by ot her

means, and when application of the rule would create a
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substantial hardship or violate principles of fairness. The PSC
applied these fairness principles in granting a waiver in

Holiday Villas Il. Wile the manner in which Col ony operates

m ght have provided a basis for the PSC to exenpt Col ony from
the individual netering requirenents of the rule, Colony never
made application for a variance or waiver fromthe strict
application of the rule.

70. Colony's claimfor a refund nust al so be denied
because it has cited no statutory or rule authority for the
relief requested. Colony cited Rule 25-6.106(2), Florida
Adm ni strative Code, as authority for the requested refund.
Rul e 25-6.106(2), Florida Adm nistrative Code, provides:

In the event of other overbillings not
provided for in Rule 25-6.103 [applying to
nmeter errors], the utility shall refund the
overcharge to the custonmer for the period
during which the overcharge occurred based
on avail able records. |If comrencenent of

t he overchargi ng cannot be fixed, then a
reasonabl e estimate of the overcharge shal
be made and refunded to the custonmer. The
anount and period of the adjustnent shall be
based on the avail able records. The refund
shall not include any part of a m ninmum
char ge.

71. Overbilling is not an issue in this case. Colony has
neither alleged nor proved that FPL billed Colony in excess of
the rates that were applicable to the individual nmeters at the

time the bills were distributed. Colony has cited no precedent

for expandi ng the concept of "overbilling" to enconpass a
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situation in which a custoner alleges that it should have been
converted to another type of meter that arguably woul d have | ed
to billings at a |lower rate.

72. Colony also cites Rule 25-6.093(2), Florida
Adm ni strative Code, which provides:

Upon request of any custoner, the utility is
required to provide to the customer a copy
and/ or explanation of the utility's rates
and provisions applicable to the type or
types of service furnished or to be

furni shed such custoner, and to assist the
customer in obtaining the rate schedul e

whi ch is nbst advantageous to the custoner's
requiremnents.

73. The cited rule requires the utility to "assist the
custoner” in obtaining the nost advantageous rate schedul e.
However, the rule does not require the utility to provide |egal
advice to a custoner regarding the proper interpretation of the
PSC s rul es governing individual netering nor does it require
the utility to assist the custoner in obtaining a variance or
wai ver of an existing rule.

74. Under the facts of this case, the reading of
Rul e 25-6.093(2), Florida Adm nistrative Code, urged by Col ony
would require the utility to guarantee that its custoners obtain
t he nost advantageous rate schedule, to affirmatively canvass
its custonmers to nake good on that guarantee, and to provide a

refund to any custonmer who is ultimately found not to have

recei ved the nost advantageous rate, regardl ess of whether that
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cust omer ever nmade nore than a cursory effort to obtain the
desired rate. The PSC may or may not have the authority to
pronul gate such a rule, but it has not done so with
Rul e 25-6.093(2), Florida Adm nistrative Code.

75. Finally, Colony contends that its clainmed refund is
aut hori zed by Section 366.03, Florida Statutes, which provides:

Each public utility shall furnish to each
person applying therefor reasonably
sufficient, adequate, and efficient service
upon terns as required by the commi ssion.
No public utility shall be required to
furnish electricity or gas for resale except
that a public utility may be required to
furnish gas for containerized resale. Al
rates and charges nmade, denmanded, or
received by any public utility for any
service rendered, or to be rendered by it,
and each rule and regul ation of such public
utility, shall be fair and reasonable. No
public utility shall nmake or give any undue
or unreasonabl e preference or advantage to
any person or locality, or subject the sane
to any undue or unreasonabl e prejudice or

di sadvantage in any respect. (Enphasis
added)

76. Colony contends that it has been subjected to a
conpetitive di sadvant age because of the electric rates it paid
in conparison to those paid by the area hotels with which it
conpetes. The bifurcation of this case prevented Col ony from
actually denonstrating this alleged cost differential in this
phase of the proceeding. It is assunmed arguendo that Col ony
woul d be able to establish the cost differential in the second

phase of the proceeding.
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77. In arguing that Section 366.03, Florida Statutes,
prohi bits the conpetitive disadvantage it presumably suffered,

Col ony cites Corporation de Gestion Ste-Foy, Inc., v. Florida

Power and Light Conpany, 385 So. 2d 124 (Fla. 3d DCA 1980),

wherein the court held that, under Section 366.03, Florida
Statutes, "a public utility or conmon carrier is not only
permtted but is required to collect undercharges from
established rates, whether they result fromits own negligence
or even froma specific contractual undertaking to charge a

| oner amount."” 385 So. 2d at 126. Col ony argues that the
converse nmust also be true: the utility should be required to
pay overcharges from established rates, to avoid providing
either a preference or a di sadvantage to a given custoner.

78. It is concluded that the rationale of Corporation de

Cestion is inapplicable, because any "overcharges” paid by
Col ony were not deviations from"established rates.”

Cor poration de CGestion involved a situation in which an enpl oyee

of the utility had negligently msread the plaintiff's electric
nmeter for a period in excess of three years, resulting in
underbillings of $99,000 to the custoner. The court found that
t hose underpaynments nust be collected to avoid granting this

custoner a preference by paying less for the sane service than

t hose custoners who received accurate bills.
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79. In the instant case, Colony has made no all egation
that it paid nmore for its individually netered service than did
ot her custoners who received the sane service. Rather, Col ony
contends that it received the wong type of service as conpared
to simlar custoners. As discussed at | ength above, PSC rul es
have established a nmechani smwhereby a utility custoner in
Colony's situation may petition for relief by requesting a
vari ance or waiver fromthe individual netering requirenent.
Col ony never availed itself of this nmechanism and should not be
allowed to use its own inaction as the basis to claima refund.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
RECOMVENDED t hat Col ony's conpl ai nt and request for refund
agai nst FPL regarding rates charged for service between January
1988 and July 1998 be DEN ED
DONE AND ENTERED this 25th day of April, 2001, in

Tal | ahassee, Leon County, Florida.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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COPI ES FURNI SHED,

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 25th day of April, 2001.

Bl anca Bayo, Director of Records
Florida Public Service Conmm ssion

2540 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-0850

Bernard F. Dal ey, Esquire
901 North Gadsden Street

Tal | ahassee, Florida 32303

Robert V. Elias, Esquire

Fl ori da Public Service Conm ssi on

2540 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-0850

Kennet h A. Hof f man, Esquire

J. Stephen Menton, Esquire

Rut | edge, Eceni a, Underwood,

Purnel |l & Hoffrman, P.A.

215 South Monroe Street, Suite 420

Post O fi ce Box 551

Tal | ahassee, Florida 32302-0551

Marc D. Mazo
14252 Puffin Court
Clearwater, Florida 33762

Katri na Wal ker, Esquire
Di vision of Legal Services

Fl ori da Public Service Conmm ssi on

2540 Shumard Gak Boul evard,

Room 370

Tal | ahassee, Florida 32399-0850

Cat herine Bell, General Counsel
Fl ori da Public Service Conm ssi on

2540 Shumard OGak Boul evard

Tal | ahassee, Florida 32399-0850
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WIlliamD. Tal bott, Executive D rector
Fl ori da Public Service Comm ssion
2540 Shumard Cak Boul evard

Tal | ahassee, Florida 32399-0850

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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